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Given the regional variations in demographic trends and economic opportunities, India has a
high rate of migration, which doubled in the census decade of 2001-2011. Migrants often see
their political and economic rights compromised at their place of origin and residence. The
Election Commission of India (ECI) has now proposed a mechanism to facilitate remote voting
for domestic migrants. The Remote Electronic Voting Machine (EVM) prototype can be used for
up to 72 constituencies simultaneously from a single, remote polling booth. The ECI has invited
political parties for a demonstration of the prototype on January 16. A concept note by the
Commission takes into account the legal, operational, administrative and technological
challenges at hand. Voter participation is comparatively high in India; yet, in 2019, one in three
voters did not turn up. Going by the 2017 Economic Survey, there are around 14 crore internal
migrants in the country, and they have to cross many hurdles to be able to vote. Anything that
advances their rights must be welcomed. But a hurried move will only do more damage to the
integrity of the electoral process, which many fear is eroding, and for valid reasons. The ECI’s
recent conduct, including in the 2022 Gujarat Assembly elections, has been less than
reassuring.

The ECI proposes to have remote voting for migrants as early as this year. While there is no
technical basis for allegations of fraud in the current, single-constituency, non-networked EVMs,
public trust in them has never been lower than it is today. Public trust is the only strength of any
electoral process. With EVMs, the voter has no way to see whether the vote is recorded as it is
cast. The ECI’s ambitious plan comes against this backdrop of public scepticism about its own
impartiality and, less justifiably, about the reliability of the EVMs. The proposed plan will add
more questions to the mix, including some fundamental ones such as about the correlation
between citizenship and territoriality. In an era of unprecedented human mobility, the idea of
portable voting rights is worth considering, but it will have far-reaching ramifications that should
be accounted for. Defining a migrant who is eligible to vote remotely is going to be controversial
— for instance, when does a migrant at a place become a resident? Even the ECI had
expressed doubts about the practicality of remote voting rights for migrants in the past.
Meanwhile, there is also an active demand for voting rights for Non-Resident Indians. Higher
turnout is worth striving for, but not without sufficient safeguards.
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Kerala Governor Arif Mohammed Khan | Photo Credit: The Hindu

Before finally agreeing to reinstate former Minister Saji Cherian into the Cabinet, Kerala
Governor Arif Mohammed Khan had left everyone guessing when he decided to seek legal
advice before arriving at the decision.

It is a requirement under Article 163 of the Constitution that there shall be a Council of Ministers
headed by the Chief Minister to aid and advise the Governor in the exercise of his functions. The
Chief Minister shall be appointed by the Governor, who shall also appoint the other Ministers on
the advice of the Chief Minister. All Ministers shall hold office during the pleasure of the
Governor (Article 164). Citing this, Mr. Khan had earlier threatened to drop the Ministers who
had allegedly insulted him in public. Later on, it was pointed out that such a step cannot be
taken, and the “pleasure doctrine” cannot be stretched too far.

Saji Cherian, elected from Chengannur constituency under a CPI(M) ticket, was inducted as the
Minister for Fisheries, Culture and Youth Affairs into the second Pinarayi Vijayan government.
He was made to resign from the Cabinet as a result of a speech he made to his party workers
criticising the Constitution.

He had apparently said: “We claim that our Constitution is the most beautiful one. I would say
that the Indian Constitution is something that can loot the maximum number of people in the
country. Something that the British dictated was written down verbatim as the Indian
Constitution.”

Following strong inner party criticism, the party decided to reinstate Mr. Cherian as Minister and
wrote to the Governor to allot time for the swearing-in ceremony. It was widely reported that Mr.
Khan was reluctant to give a date and he was consulting his lawyers on this issue.

Can the Governor refuse to administer the oath to the Minister, and will it be justified? It is
provided in Article 164(3) that the Governor shall administer the oaths of office and secrecy to a
Minister before he assumes office. The Schedule III of the Constitution lays out the oath of office
and oath of secrecy for a Minister of a State. For a person to become a Minister, he must be a
Member of the Legislature of the State, and if the State has a legislative council, he can also be
a member of that council and should not have suffered any disqualification provided under the
Constitution.
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It is also a requirement that the council of ministers shall be collectively responsible for the
Legislative Assembly of the State. In this case, the concerned Minister had taken an oath
(similar to that of a minister) when he got elected as an MLA from Chengannur and has not
suffered any disqualification for his so-called anti-constitutional speech.

After the 1952 elections in the Madras Province, when the Congress Party did not have an
absolute majority, and the legislature party also could not elect a leader, the high command
announced the induction of Rajaji as the Chief Minister when he was neither MLA nor MLC.

However, the then Governor Sri Prakasa nominated him as an MLC and administered oath even
without the convening of the legislative council. Though P. Ramamurthy, an Opposition leader,
filed a writ petition before the High Court of Madras challenging the move, the petition was
dismissed saying that he does not have locus standi to question it.

The oaths are prescribed under Schedule III for various constitutional posts, including Ministers
and judges, and without it, one cannot assume office. If the authority empowered to administer
the oath refuses to do so, what should subsequently happen is a question that has come up
before the courts.

In April 1978, Vasantha Pai, a Senior Advocate got elected as a Member of the Tamil Nadu
Legislative Council from the graduate constituency. It is a requirement under Article 188 that he
be administered the oath by the Governor or a person appointed on his behalf under Schedule
III.

For some reason, he did not want to take oath before the Pro tem Chairman who was nominated
by the Governor. He met the then Governor of Tamil Nadu and informed him that he would like
to be administered oath by him. As he did not get any answer, he sent a telegram asking him to
fix a date for the oath.

Later on, the petitioner sent his oath in the form prescribed in Schedule III duly signed by him in
duplicate to the Governor, along with a covering letter in which he stated that he is sending the
oath in view of the delay in administering it. Referring to Article 188, he said it was the sacred
Constitutional duty of the Governor to administer oath and stated that no red tape or
bureaucracy should be permitted to obstruct it.

Thereafter he filed a writ petition before the Madras High Court seeking a declaration that he has
complied with the constitutional requirement of having to take oath before assuming office. The
court allowed his case and he entered the legislative council successfully (Vasantha Pai, July
1978).

Thus, had Arif Khan refused to administer oath to Saji Cherian, all he had to do was to write a
registered letter to the Governor signing the oaths of office and secrecy and later move the High
Court of Kerala for appropriate declaratory relief. Taking oath is a requirement under law, but
should the Governor not give an audience, it does not prevent the office holder from entering
office. After all, the procedure is only handmade.
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It is an oft-repeated judicial view that courts must defer to the elected government’s judgment in
matters of economic and social policy. Their interventions are usually limited to instances where
executive decisions are palpably arbitrary or patently illegal. In this backdrop, it is no surprise
that four of the five judges on a Constitution Bench of the Supreme Court deferred to the
government’s wisdom in dramatically announcing the move on November 8, 2016 to demonetise
all 500 and 1,000 notes that were then in circulation. The scope of judicial intervention was only
to examine the decision-making process, but the majority has given its uncritical endorsement to
the process, terming it to be free of flaws. It has upheld the government’s power to demonetise
notes without quantitative restrictions and accepted the claim that there was adequate
consultation between the Union government, which initiated the proposal, and the Reserve Bank
of India (RBI). What might seem distressing about the majority verdict is that it has made light of
the enormous suffering of the people that demonetisation entailed. While there are observations
that recognise the possibility of hardship and that demonetisation may have ultimately been a
failure, these are limited by context to say neither individual suffering nor errors of judgment can
be cited to invalidate the action.

The majority has brushed aside substantial arguments based on proportionality, holding that
demonetisation survives every test for proportionality: there was a legitimate purpose
(unearthing fake currency and hoarded wealth and combating terror funding), there was a nexus
between the action and the objectives, and the court did not have the expertise to suggest a less
intrusive way of achieving these objectives. However, it does not properly address the question
on whether the adverse consequences could have been limited. It is unfortunate that the court
had nothing critical to say about the government failing to anticipate the ruinous effect of
extinguishing the value of 86% of available currency on the economy and the immense miseries
it heaped on the population. Justice B.V. Nagarathna’s dissent, holding the process to be flawed
and the RBI’s approach to be without application of mind, is a consolation for those who want
the courts to hold those in power to account. In a larger sense, of course, a judicial rap on policy
questions matters little. But it might give governments cause for pause before implementing
decisions with far-reaching consequences for the people.
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A participant at a jallikattu competition in Coimbatore. | Photo Credit: PTI

Soon, a Constitution Bench of the Supreme Court of India will deliver its verdict on the validity of
Tamil Nadu’s law permitting the practice of jallikattu in the State. Usually held during the Pongal
season, jallikattu is a sport where men compete against each other to hold on to the humps of
agitated bulls that are released into an open arena. In 2014, in Animal Welfare Board of India v.
A. Nagaraja, a two-judge Bench of the Supreme Court declared jallikattu illegitimate. The court
found that the practice was cruel and caused the animal unnecessary pain and suffering. Since
then, Tamil Nadu has made efforts to resurrect the sport’s legality. It is that act of revival which
is now at stake.

Oral arguments made in the case showed us just how complicated some of the issues involved
in the dispute are. In some ways, the hearings also underlined the deficiencies inherent in the
Constitution when it comes to addressing questions of animal welfare. Therefore, how the court
chooses to resolve the questions posed to it could come to have a deep bearing on the future of
animal rights and safety in our country.

None of the guarantees contained in Part III of the Constitution, which deals with fundamental
rights, are explicitly conferred on animals. Article 14 (right to equality) and Article 21 (right to life
and personal liberty) are bestowed on persons. Until now, we have generally understood
“persons” to mean human beings, or, in some cases, associations of human beings, such as
corporations, partnerships, trusts, and the like. No doubt, some of the Directive Principles of
State Policy and the Fundamental Duties, contained respectively in Parts IV and IVA of the
Constitution, reflect a responsibility placed on the state and on human beings to protect and
improve the natural environment. But these are unenforceable obligations.

Therefore, when efforts to legislate on animal welfare were first made, they did not emanate as
much out of a belief that animals were vested with rights as they did from a more elementary
ethical precept that our collective conscience ought to make it clear that it was morally wrong to
inflict unnecessary pain and suffering on animals. It was with this vision in mind that Parliament
enacted the Prevention of Cruelty to Animals Act (PCA Act), 1960.

The PCA Act isn’t without its shortcomings. While it criminalises several types of actions that
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cause cruelty to animals, it exempts, for example, from its coverage the use of animals for
experiments with a view to securing medical advancement. But what is clear, as the Supreme
Court previously affirmed in A. Nagaraja, is that jallikattu falls within the boundaries of the
actions forbidden by the PCA Act. It is for this reason that the present effort at regulating the
practice seeks to create a blanket exemption.

When Tamil Nadu amended the PCA Act in 2017— it did so on the basis that both the state and
the Union government have the power to legislate on issues concerning cruelty to animals — it
specifically excluded jallikattu from the confines of the statute’s various protections. It also
secured the President’s imprimatur for the law, and thus attempted to save the legislation from
any accusation that it was repugnant to the PCA Act and therefore illegal.

Judicial review of legislation can broadly be made on two grounds. One, on whether the
legislature possesses the competence to enact the law; and two, on whether the law violates
one or the other of the fundamental rights delineated in Part III of the Constitution. Tamil Nadu’s
amendments, the petitioners claimed, failed on both grounds. First, the petitioners recognised
that both the Union and the State legislatures have equal power to make laws on ‘prevention of
animal cruelty’ — relatable as it is to Entry 17 of the Concurrent List of Schedule VII to the
Constitution. But the law regulating jallikattu, according to them, by excluding the practice from
the PCA Act, has the effect of condoning cruelty on animals and hence must be seen as a
colourable action that bears no nexus to Entry 17. Second, the petitioners submitted that the
Supreme Court arrived at clear findings of fact and law in 2014. In A. Nagaraja, the court had
held that jallikatu, in and by itself, amounted to a violation of the existing provisions of the PCA
Act, and the fundamental duty contained in Article 51A(g), which requires citizens “to protect and
improve the natural environment including forests, lakes, rivers and wildlife, and to have
compassion for living creatures.” The effect of this violation, the court held, had a direct bearing
on the right to life contained in Article 21. The Bench was conscious that the right in Article 21 is
conferred only on human beings. But the expanded meaning of the word “life” over the years,
which now included a right against disturbance to the basic environment ought to mean that
animal life must also be treated with “intrinsic worth, honour and dignity,” the court found.

Both sets of arguments made by the petitioners call for deep reflection. But the latter argument
— on infraction of fundamental rights — raises several allied questions: Do animals have
personhood? Does our idea of justice include a guarantee of animal rights? If not, do we still
owe a duty of care towards our fellow creatures? What does that duty entail? How does it
balance with other rights guaranteed to human beings?

On any reasonable reading of the Constitution, it might be difficult to hold that animals are
promised rights to life and personal liberty under Article 21 and equality under Article 14 — a
conclusion to that effect could well lead to bizarre consequences. Arguments in favour of
personhood invariably spring out of a belief that animals, especially certain kinds of animals
such as apes, elephants, and whales, share much in common with human beings. But as the
philosopher Martha Nussbaum says, our duty of care towards animals needs to hardly originate
out of our similarities to them. We must instead see “each form of animal life in all its beauty and
strangeness.”

Therefore, rather than focusing on personhood, the better approach to the dispute, the approach
that maintains a greater fidelity to our Constitution’s text and values, is to see it in the context of
our own right to live in a world that treats animals with equal concern. The judgment in A.
Nagaraja hinted at this approach but stopped short of fleshing it out. Article 21, Justice K.S.
Radhakrishnan held, no doubt safeguards only the rights of human beings, but the word “life” is
today understood to mean something more than mere existence; it means an existence that
allows us, among other things, to live in a clean and healthy environment. Indeed, it is possible
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to argue that a human right to a healthy environment would include a human right to animal
welfare. Viewed thus, our governments would be constitutionally obligated to take measures to
help the flourishing of our fellow creatures. In this conception, legislating to prevent animal
cruelty is no longer an option; it transforms into a binding duty cast on the state.
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A Gram Sabha meeting held at Chettiyapatti village near Dindigul in Tamil Nadu. | Photo Credit:
Special Arrangement

In December 1992, Parliament passed the 73rd and 74th constitutional amendments, which
instituted panchayats and municipalities, respectively. These amendments mandated that State
governments constitute panchayats (at the village, block and district levels) and municipalities
(in the form of municipal corporations, municipal councils and nagar panchayats) in every
region. They sought to institute a third-tier of governance in the federal framework through the
devolution of functions, funds, and functionaries to local governments.

Since local governments seldom derive their authority directly from the Constitution, India’s
constitutional reforms for decentralisation are exceptional. But despite these reforms, municipal
governments are often seen to be ineffective in addressing even the most basic needs of
citizens, such as reliable water supply and walkable footpaths. Urban residents tend to blame
“corrupt” local politicians for these civic woes.

However, as we celebrate the 30th anniversary of these reforms, it is important to ask
fundamental questions: Why should local governments be empowered? Why are they weak
despite constitutional reforms? How can the idea of local self-governance be revived?

Understanding the normative basis of local self-governance is important since this also informs
the institutional form local governments take. Local self-governance is linked to the idea of
subsidiarity and is typically grounded on two broad arguments. First, it provides for efficient
provision of public goods since governments with smaller jurisdictions can provide services as
per the preferences of their residents. Second, it promotes deeper democracy since
governments that are closer to the people allow citizens to engage with public affairs more
easily.

India’s decentralisation agenda is also arguably driven by these values. The 73rd and 74th
amendments require States to vest panchayats and municipalities with the authority “to enable
them to function as institutions of self-government”, including the powers to prepare and
implement plans and schemes for economic development and social justice. They also mandate
the regular conduct of local elections, provide for the reservation of seats for Scheduled Castes,
Schedules Tribes and women in local councils, and institute participative forums like gram
sabhas in panchayats and ward committees in municipal corporations. Hence, the core values

https://www.pbrdp.gov.in/documents/6205745/98348119/Panchayati%20Raj%20System%20in%20Independent%20India.pdf
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that the amendments sought to entrench are that of deepening local democracy and devolving
functions for meeting the ends of economic development and social justice. Debates on the role
and responsibilities of local governments should be foregrounded by these normative values
which have found expression, at least in some regard, in the Constitution.

Despite the constitutional promise of local self-governance, local governments, especially
municipalities, operate with limited autonomy and authority. Their frailty may be attributed to the
inherent limitations of the 74th amendment and the failure of State governments and courts to
implement and interpret the amendment in letter and spirit. Limitations include the discretion
given to the States regarding devolution of powers and levying of local taxes. State governments
are reluctant to implement the 74th amendment as cities are economic powerhouses and
controlling urban land is important for financing State governments and political parties.

The courts have also mostly interpreted the 74th amendment narrowly, allowing State
governments to retain their control over cities. In this context, the Patna High Court’s recent
order declaring some provisions of the Bihar Municipal (Amendment) Act, 2021 as
unconstitutional is path-breaking. The 2021 amendment had transferred the powers of
appointment of Grade C and D employees of municipalities from the Empowered Standing
Committee of the municipality to the State government-controlled Directorate of Municipal
Administration. The court held that these provisions violate the 74th Amendment since the
recentralization of power and the weakening of self-governance “are incompatible with the idea,
intent and design of the constitutional amendment”.

This judgment is unprecedented since it tested State municipal laws against the letter and spirit
of the 74th Amendment and can potentially reset the position of local governments in India’s
federal framework. As India is undergoing a centralising shift in its politics, economy, and
culture, there’s also been a renewed assertion of federalism. However, this assertion of State
rights is hardly articulated as value-based normative claims. If we unpack the intellectual
arguments for federalism, many of them are also applicable for local self-governance. Hence,
debates on federalism should include larger discussions on how power should be divided and
shared between governments at the Union, State, and local level since local governments are,
normatively and structurally, an integral part of the federal framework of the Constitution.

Mathew Idiculla is a legal consultant and a visiting faculty at Azim Premji University, Bengaluru
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In a recent verdict, the Supreme Court has shown sound restraint while examining the issue of
misuse of free speech, especially by political functionaries holding public office. It is to the credit
of the Constitution Bench that it did not make any adventurous attempt to expand the scope of
the restrictions already spelt out in the Constitution. The context being some rash and
intemperate remarks by two ministers, one while serving in the Uttar Pradesh Cabinet and
another in Kerala, there was some expectation that the court should carve out an additional
restriction on public servants either by making the state vicariously liable for their remarks or by
evolving a code of conduct enforceable by law. The four judges who signed off on the main
opinion, as well as the fifth judge who wrote a separate one, correctly concluded that the
specified grounds for reasonable restrictions in Article 19(2) are “exhaustive” and nothing further
can be added by judicial fiat. The majority also declined to expand the notion of ‘collective
responsibility’ to fix liability on the state for such remarks. Justice B.V. Nagarathna, writing a
separate opinion, differed on this point, saying it is possible to attribute vicarious responsibility to
the government if a minister’s view represents that of the government and is related to the affairs
of the state. While the issue is largely academic, there have indeed been instances of courts
taking note of individual ministers’ public remarks to transfer sensitive investigations to other
agencies based on an apprehension of injustice if a police probe remained with the State
concerned. Political leaders do need an occasional reminder that they should show utmost
restraint, as their public utterances tend to get circulated and also influence their followers.

In the course of the discussion, the court has restated and clarified several principles, including
that of constitutional tort, or a civil wrong that is actionable. The main opinion concludes that a
mere statement by a minister that goes against an individual’s fundamental rights may not be
actionable, but becomes actionable if it results in actual harm or loss. Justice Nagarathna, on
the other hand, holds the view that there should be a proper legal framework to define acts and
omissions that amount to ‘constitutional tort’. The court’s overall view that fundamental rights are
enforceable even against private actors is indeed a welcome one. This largely settles the
question of whether these rights are only ‘vertical’, that is, enforceable only against the state, or
‘horizontal’ too, that is enforceable by one person against another.
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Come Pongal and many parts of Tamil Nadu are alive with preparations for jallikattu, a
traditional sport involving bulls. On December 8, a five-member Constitution Bench of the
Supreme Court reserved its verdict on a batch of pleas challenging the Tamil Nadu law allowing
jallikattu. The court is expected to give its judgment before the commencement of this year’s
event, which goes on for nearly four months in various parts. It is likely to rule on the validity of
the Prevention of Cruelty to Animals (Tamil Nadu Amendment) Act, 2017, which does not talk of
the “taming of bulls” while giving legal sanction to jallikattu. Though the traditional sport was not
allowed for a few years thanks to the apex court’s ruling in May 2014, the demand for its revival
assumed serious proportions soon after the death of Chief Minister Jayalalithaa in December
2016. As the court had declared void the Tamil Nadu Regulation of Jallikattu Act, 2009, which
referred to the “taming of bulls”, the framers of the 2017 law defined jallikattu as “an event
involving bulls conducted with a view to follow tradition and culture”. On hearing petitions against
the latest law, the court had sought to address the questions of whether jallikattu should be
granted constitutional protection as a collective cultural right under Article 29 (1); and whether
the 2017 law and rules “perpetuate cruelty to animals” or were a means to ensure “the survival
and well-being of the native breeds of bulls”.

In a democracy, no one can overlook the cultural sensitivity of the people. Six years ago, the
perception that those in power, both at the Centre and in the State, did not respect this factor
gained ground, compelling the Union and the State governments to come up with a State-
specific amendment to the Prevention of Cruelty to Animals Act, 1960, a Central law. The
amendment, allowing the event subject to rules and regulations, had ended the crisis that had
engulfed the State then in the wake of a huge assembly of people on the Marina Beach for days
together. But the revised law, by itself, could not ensure that no human lives were lost, let alone
prevent instances of torture to the animal. There is a need to reinforce stricter enforcement of
regulations. Also, the bureaucracy should sensitise local communities to the need for the safe
and smooth conduct of jallikattu. Every traditional practice undergoes changes over time and
jallikattu is no exception to this rule. This message should be conveyed forcefully to all the
stakeholders.
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Block diagram of a remote electronic voting machine for domestic migrant voters. | Photo Credit:
PTI

In a welcome move, the Election Commission of India (EC) has announced its intention of
introducing remote voting across the country — a facility to enable voters who are residents
elsewhere to vote in their home constituencies. Considering that India has a significant fraction
of migrant population, this provision is much required. The EC proposes using isolated remote
voting machines (RVMs), which are multi-constituency extensions of the extant EVMs, to enable
voting from remote locations. The commission has announced that it will demonstrate the
prototype RVMs to representatives of all political parties on January 16.

However, the EC’s overemphasis on the RVMs appears to be misplaced. There is much more to
remote voting than voting electronics, and the commission’s proposal appears to be sketchy and
grossly inadequate. Several crucial questions arise.

First, how will it be ensured that all those who wish to apply for remote voting are able to do so
without let or hindrance, and that all applications are processed fairly without inadvertent or
selective exclusions? Under what conditions will remote voting be denied? It is not sufficient just
to define a protocol as it needs to be ensured that all applications — and the decisions on them
— are publicly verifiable, from both remote and home locations. This can only be done with
verifiable zero-trust technology that is crucially linked to digitisation of the electoral rolls, which,
by itself, requires a thorough examination.

Second, how will it be ensured that a person allowed to vote remotely is invalidated for local
voting and also that nobody is incorrectly invalidated? Since the two lists will be at different
locations, the correctness will not be easy to demonstrate in a publicly verifiable way.

Third, how will the votes — both the electronic votes and the VVPAT slips — be consolidated
and counted? Will the counting and the VVPAT audit happen at the remote location, or at the
home constituency after consolidation? If it is the latter, then how will it be ensured, verifiably,
that the consolidation has happened correctly? If it is the former, then disclosing the remote
voting results for a small number of remote voters at any one location will compromise vote
secrecy.

Editorial | Ayes and nays: On remote EVMs for domestic migrants
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Fourth, who will be the polling agents at the remote locations? How will it be ensured that in a
different political environment at the remote site, a remote voter will not be coerced?

The above problems are not insurmountable, but they will require considerably more due
diligence. They will also require a significant shift of emphasis from designing electronics to
ensuring verifiability. After all, the effectiveness of a remote voting procedure cannot be
ascertained merely from a demonstration of voting hardware. Neither is the design of a voting
protocol an electronic system design problem.

Unfortunately, this misplaced emphasis on unverifiable voting machines has been a long-
standing, ostrich-like problem with the EC. That the correctness of a machine with the essential
properties of an EVM is unverifiable is a well-known theoretical result at least since 1992 —
notwithstanding the indignant protestations by Election Commissioners to the contrary — when
the VVPAT was first proposed by Rebecca Mercuri. Since then, the conventional wisdom in
electronic voting — which is not to be conflated with an EVM — has evolved towards the
principles of verifiability and software-independence.

This is not to say that software cannot be used in electronic voting, but that an undetected
change or error in the software should not cause an undetectable change or error in an election
outcome. It is well known that a standalone EVM, whichever way its components are internally
connected, cannot be software-independent, which is a necessary condition for verifiability.

It is this understanding — and the requirement of public verifiability of elections — that led the
German Constitutional Court to pronounce against EVM use in 2009, an exhortation that is
honoured not only in Germany but also in many other jurisdictions across Europe and America,
and Pakistan. It has also led the U.S. National Academy of Sciences to recommend against pure
electronic voting in a public report in 2018. One way out — as an approximation to software-
independence — is to audit the electronic results with a count of the VVPATs, either with a
complete count or that of a statistically significant sample. The procedure for doing this, called
risk limiting audit, is well established in voting literature. Unfortunately, it appears that election
results are declared in India without any VVPAT audits at all. Even the Supreme Court’s
stipulation of auditing five randomly selected EVMs in every Assembly constituency against
VVPAT counts appears to be without any sound statistical basis. The EC has also ignored the
plea of a 2020 report of a Citizens’ Commission on Elections, of which I was a part, on
verifiability and VVPAT counting.

While usability demonstrations are essential for public acceptability, they do not ensure safety or
security. Modern computer and digital security is not established by demonstrations or forceful
proclamations, but by publicly articulating rigorous threat models and proving verifiable
robustness against them. Cryptography may help in doing so. After all, one cannot bring
digitisation to public life but leave the rigours of computer science behind.

Subhashis Banerjee is Professor of Computer Science, Ashoka University
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The victory of the Aam Aadmi Party in the recent Municipal Corporation of Delhi (MCD) elections
has added a fresh backdrop to the unceasing face-off between the Lieutenant Governor of the
National Capital Territory and the elected government. Several Governors, who are all too eager
to further the Bharatiya Janata Party’s politics, confront elected Chief Ministers from Opposition
parties, but Delhi’s case is unique, given the vast executive power at the command of the
Lieutenant Governor. The most recent flashpoint between Chief Minister Arvind Kejriwal and
Lieutenant Governor Vinai Kumar Saxena came ahead of the January 6 election of the Mayor
and Deputy Mayor of the MCD, when Mr. Saxena appointed 10 aldermen and a BJP councillor
to preside over the polls. The AAP alleged that Mr. Saxena had bypassed the tradition of
appointing the senior-most councillor as the presiding officer. It has alleged that the aldermen
appointed by Mr. Saxena were given voting rights in violation of the MCD Act, a question that
remains unclarified. The party has pointed out that the Lieutenant Governor is ignoring the
Council of Ministers and issuing orders to the bureaucracy directly on all matters, regardless of
the division of power established by the Supreme Court between the two entities.

Technically, the Lieutenant Governor has executive control over only the three reserved subjects
of police, public order and land; all other subjects (transferred subjects) lie with the elected
government. But by virtue of being in control of the bureaucracy, and exercising the power to
transfer, suspend or take any action against any employee of the Delhi government, the
Lieutenant Governor’s authority extends beyond those. As its earlier interventions have not
settled the dispute between the Lieutenant Governor and the elected government, the Supreme
Court is currently examining the question afresh. Meanwhile, the relations between the Chief
Minister and the Lieutenant Governor are sliding further. The Lieutenant Governor sought a
meeting with the Chief Minister, but then refused to give him time. Till October, the Lieutenant
Governor and the Chief Minister used to have weekly meetings. The Supreme Court’s calls for
statesmanship and wisdom by actors have not resolved the stalemate, which is seriously
impacting governance in the national capital. The heightened political competition between the
AAP and the BJP has worsened the situation, but the root of it all is the legal ambiguity that
needs to be dispelled.
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It is fairly well-known that parliamentary legislation is subject to two limitations under the
Constitution of India. One is by judicial review, or the power of constitutional courts to review
legislation for possible violation of any fundamental right. Another is that no amendment to the
Constitution should have the effect of destroying any of its basic features. While the first
limitation is set out in Article 13, under which laws inconsistent with or in derogation of
fundamental rights are void, the second limitation is based on the ‘basic structure’ doctrine
evolved by the Supreme Court. Vice-President Jagdeep Dhankhar’s remarks questioning the
basic structure doctrine propounded in the landmark Kesavananda Bharati case (1973) does not
reflect the correct position of law. In his view, the basic structure doctrine has usurped
parliamentary sovereignty and goes against the democratic imperative that the elected
legislature should reign supreme. His particular concern seems justified: that the Supreme Court
prevented the National Judicial Appointments Commission, a body to appoint judges to the
superior courts in the country, from coming into existence by striking down the relevant
amendment to the Constitution and a parliamentary law to give effect to it. But it is difficult not to
see his attack on the basic structure doctrine as part of the current dispensation’s tirade against
the judiciary and its grievance that it does not have enough say in the appointment of judges.

The idea that the basic structure doctrine undermines parliamentary sovereignty is simply
wrong. Parliament is sovereign in its domain, but it is still bound by the limitations imposed by
the Constitution. Mr. Dhankhar seems to have a problem with any sort of limitation on
Parliament’s jurisdiction to amend the Constitution. Surely, he could not have forgotten that the
basic structure doctrine had helped save the Constitution from being undermined through the
misuse of parliamentary majority. The main purpose of the doctrine is to ensure that some
fundamental features of the Constitution are not legislated out of existence. It has been invoked
to strike down amendments only in a few cases, but many others have survived basic structure
challenges. Parliamentary majority is transient, but essential features of the Constitution such as
the rule of law, parliamentary form of government, separation of powers, the idea of equality,
and free and fair elections ought to be perennially protected from legislative excess. It may be
open to a new Constituent Assembly to come up with another constitution that changes these
fundamental concepts, but a legislature formed under the current Constitution cannot be allowed
to change its core identity.
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There is something rude and unpleasant in the way the Government is going about the task of
demanding a big say in the appointment of judges in constitutional courts. The latest salvo is
from Union Law Minister Kiren Rijiju, who has written to the Chief Justice of India to request that
the executive be given a role in the appointment process, which now is being handled by a
Collegium of judges. Reports say that the Minister wants the formation of a search-and-
evaluation committee, with Government representatives, to suggest names to the collegiums in
the High Courts and the Supreme Court for appointments. He is also understood to have asked
for a representative of the Union government in the Supreme Court collegium, and a State
government’s representative in the High Court collegiums. The letter comes as the latest in a
series of official fulminations against the judiciary. Mr. Rijiju has been at the forefront of this
attack, frequently questioning the collegium system by rightly highlighting some of its
acknowledged flaws. There is little doubt that the Government’s anger is towards the 2015
judgment of a Constitution Bench striking down the formation of a National Judicial
Appointments Commission (NJAC). While few would disagree that the Collegium system needs
reform, the Government’s motive in carrying on a campaign against the judiciary in the name of
seeking reform in the appointments process is questionable.

The answers to some of the issues raised by the Government are quite simple, and has been
repeatedly pointed out by the Court, as well as the political opposition. It can address the need
for a more transparent and independent process by making a fresh legislative effort to establish
a neutral mechanism that does not impinge on the independence of the judiciary. Until such an
exercise to amend the Constitution achieves fruition, it has to abide by the law of the land, that
is, the present system of appointments through the Collegium. It is difficult to avoid the
impression that the Government’s tactics are bordering on veiled warnings: deliberately delaying
action on recommendations; ignoring reiterated names even after multiple reconsiderations; and
carrying on a campaign to delegitimise the institution. It is surprising that it seeks to rein in a
judiciary that has been quite accommodative of the Government’s concerns on the judicial side
in recent years. The only conclusion is that the current regime wants absolute control over who
gets to be a judge in this country. A system of checks and balances that prevents any one
branch gaining the upper hand is essential for democratic functioning.
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‘In any reasonable reading of constitutional history, one can see that the Constitution is a
product of a collective vision’ | Photo Credit: PTI

Come April and it will be 50 years since the Supreme Court of India delivered its verdict in
Kesavananda Bharati vs State of Kerala. The judgment is widely recognised as a milestone in
India’s history. In holding that Parliament’s power to amend the Constitution was not plenary,
that any change that damages the document’s basic structure would be declared void, the
Court, it was understood, had helped preserve the essence of our republic.

In the years since the verdict — if not in its immediate aftermath — its importance has been
recognised by successive governments. During this time, most criticism of the doctrine has been
confined to the manner of its application rather than its legitimacy. But last week, India’s Vice-
President Jagdeep Dhankhar launched a salvo of attacks at the Supreme Court, by calling into
question the ruling’s correctness. Faced as we are with far greater issues of civic concern, this
debate might well be regarded as tedious, if only the arguments made against the judgment
were not part of what appears to be a concerted effort at undermining the judiciary’s importance.

Over the course of the last few months, not a day has gone by without one member or the other
of the political executive excoriating the Court over its apparent excesses. Much of this criticism
has been aimed at the functioning of the collegium — a body of senior judges that makes
binding recommendations on appointments and the transfer of judges. The Union Minister of
Law and Justice, Kiren Rijiju, and indeed Mr. Dhankhar, have repeatedly doubted the Court’s
judgment in 2015, in which it struck down efforts to replace the collegium with a National Judicial
Appointments Commission (NJAC). That criticism has now turned sharper, with the Vice-
President’s diatribe against Kesavananda.

In his maiden address to the Rajya Sabha in December 2022, Mr. Dhankhar claimed that the
striking down of the NJAC had no parallels in democratic history. A “duly legitimised
constitutional prescription,” he claimed, “has been judicially undone.” Speaking on January 11 at
the 83rd All India Presiding Officers (Assembly Speakers) Conference in Jaipur, Rajasthan, he
said that “in a democratic society, the basic of any basic structure is supremacy of people,
sovereignty of parliament…The ultimate power is with the legislature. Legislature also decides
who will be there in other institutions. In such a situation, all institutions must confine to their
domains. One must not make incursion in the domain of others.”
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Mr. Dhankar then heightened his criticism by doubting the legitimacy of the basic structure
doctrine. The correctness of the Court’s view, he said, “must be deliberated…Can Parliament
allow that its verdict will be subject to any other authority? In my maiden address after I
assumed the office of Chairman of Rajya Sabha, I said this. I am not in doubt about it. This
cannot happen.”

To be sure, genuine criticism of both the Collegium’s functioning and the Court’s judgment
upholding the body’s legality ought to be welcomed. But seeing as the Government, as Mr. Rijiju
confirmed in Parliament last month, has no plans to implement any systemic change in the way
we appoint judges, and given that the Government itself has done little to promote transparency
in the process, the present reproach is, at its best, unprincipled, and, at its worst, an attempt at
subverting the judiciary’s autonomy. That it is likely the latter is clear from the fact that the Vice-
President has now carried his denunciation to a point where his admonishments are reserved
not just for the collegium but also for the ruling in Kesavananda.

Were we to begin with the elementary premise that India’s Constitution, as originally adopted,
comprises a set of principles that together lend it an identity, we will see that the raison d’etre for
the basic structure doctrine is not difficult to grasp. On any reasonable reading of constitutional
history, one can see that the Constitution is a product of a collective vision. That vision was built
on distinct, if interwoven, ideals: among others, that India would be governed by the rule of law,
that our structure of governance would rest on Westminster parliamentarianism, that the powers
of the legislature, the executive and the judiciary would be separate, that the courts would be
independent of government, and that our States would have absolute power over defined
spheres of governance.

Now, ask yourself the following questions: what happens when an amendment made to the
Constitution harms one or more of these principles in a manner that alters the Constitution’s
identity? Would the Constitution remain the same Constitution that was adopted in 1950?
Should Parliament amend the Constitution to replace the Westminster system with a presidential
style of governance, would the Constitution’s character be preserved? Or consider something
rather more radical: can Parliament, through amendment, efface the right to life guaranteed in
Article 21? Would this not result in the creation of a document of governance that is no longer
“the Constitution of India?”

It is by pondering over questions of this nature that the majority in Kesavananda found that there
was much that was correct in the German professor Dietrich Conrad’s address in February 1965
at the Banaras Hindu University, Varanasi. There, Conrad had pointed out, that “any amending
body organized within the statutory scheme, howsoever verbally unlimited its power, cannot by
its very structure change the fundamental pillars supporting its constitutional authority”.

As the Court would later explain in Minerva Mills vs Union of India (1980) — and incidentally at
stake there was the very survival of the idea that fundamental rights are inviolable —
“Parliament too is a creature of the Constitution”. Therefore, it can only have such powers that
are expressly vested on it. If those powers are seen as unlimited, Parliament, the Court found,
“would cease to be an authority under the Constitution”; it would instead “become supreme over
it, because it would have power to alter the entire Constitution including its basic structure”. In
other words, the principle that Parliament is proscribed from changing the Constitution’s
essential features is rooted in the knowledge that the Constitution, as originally adopted, was
built on an intelligible moral foundation.

On this construction, it is possible to see the basic structure doctrine as implicit on a reading of
the Constitution as a whole. But it is also deductible, as Justice H.R. Khanna wrote in his
controlling opinion in Kesavananda, through an interpretation of the word “amendment”. The
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dictionary defines “amendment” to mean a “minor change or addition designed to improve a
text”. As Justice Khanna saw it, when the Constitution that emerges out of a process of
amendment as stipulated in Article 368 is not merely the Constitution in an altered form but a
Constitution that is devoid of its basic structure, the procedure undertaken ceases to be a mere
amendment.

Since its judgment in Kesavananda, the Supreme Court has identified several features that are
immutable. There is no doubt that on occasion, the Court’s interpretation of these features has
suffered from incoherence. But to suggest that the basic structure doctrine is by itself
unsanctioned is to place the Constitution at the legislature’s whim. When taken to its extreme,
accepting the Vice-President’s claims would mean that, in theory, Parliament can abrogate its
own powers and appoint a person of its choice as the country’s dictator. Consider the
consequences.

Suhrith Parthasarathy is an advocate practising in the Madras High Court
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The Bharatiya Janata Party (BJP) has unveiled its road map for the next general election at its
national executive which also extended the term of party president J.P. Nadda to June 2024.
Under his presidency, the party’s electoral performance has been impressive, notwithstanding
the recent loss in Himachal Pradesh, his home State. Mr. Nadda has termed the extension of his
tenure a ‘privilege and honour’ and an ‘immense responsibility’. The power commanded by the
president is dependent on the occupant in the BJP. Mr. Nadda draws his authority from the
confidence he enjoys of Prime Minister Narendra Modi and Home Minister Amit Shah who are
the ultimate decision makers. This is not unprecedented for the party — A.B. Vajpayee and L.K.
Advani were more powerful than party presidents. The party has called upon its cadres to work
towards winning all nine Assembly elections due in 2023. The BJP is in power, singlehandedly in
Tripura and as part of coalitions in Nagaland and Meghalaya, three States for which elections
were announced on Wednesday. The party is also trying to emerge as a serious contender for
power in Telangana for the first time, retain power in the key States of Karnataka and Madhya
Pradesh, and recapture Rajasthan and Chhattisgarh. The Union Territory of Jammu and
Kashmir is also likely to have its first election in 2023, where the BJP is experimenting with a
new brand of politics.

The BJP has said it practises “a politics of saturation and governance of saturation” — possibly
alluding to the relentless campaigns around government schemes that target various
constituencies. At the national executive, the party noted with glee that a series of controversies
and missteps, from demonetisation to Goods and Services Tax, and the Rafale defence deal to
Pegasus snooping, did not damage the party. It said all these were failed attempts by the
Opposition to discredit the Modi government. Congress leader Rahul Gandhi is trying to build a
new politics against the BJP through his Bharat Jodo Yatra, but Opposition politics is caught in
confusion and rivalries. The BJP is clearly counting on the continuing popularity of Mr. Modi into
yet another season of victories to be capped with a third consecutive Lok Sabha win in 2024.
The party also has a clear strategy for mobilisation. Mr. Nadda emphasised the persistent
outreach of the party towards the Other Backward Classes, Scheduled Tribes and Dalit
communities. Traditionally an upper caste dominated party, the BJP has made deep inroads
among other segments. The party is also focusing on new regions such as West Bengal and
Telangana for expansion. Success has not made the BJP complacent.
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‘The devolution of power to local governments remains limited in the absence of administrative
decentralisation’ File | Photo Credit: The Hindu

A few weeks ago, Balineni Tirupati, an up-sarpanch in Telangana’s Jayashankar Bhupalpally
district, died by suicide due to indebtedness. He had taken out a loan to undertake development
works in the village and was unable to bear the burden after the State government’s inordinate
delay in releasing bill payments.

A few days before the incident, a few sarpanchs from the incumbent Bharatiya Rashtra Samiti
(BRS) — Telangana’s ruling Telangana Rashtra Samiti now renamed as the BRS — resigned
from office and voiced their anger at not receiving government funds for nearly a year.

Sarpanchs alleged that the failure of the State government to release funds in time has forced
them to utilise either private resources or borrow large amounts to complete panchayat activities
and meet various targets.

More than three decades after the 73rd and 74th Amendment Acts, which gave constitutional
status to local governments, State governments, through the local bureaucracy, continue to
exercise considerable discretionary authority and influence over panchayats. In India, the
powers of local elected officials (such as these sarpanchs in Telangana) remain seriously
circumscribed by State governments and local bureaucrats in multiple ways, thereby diluting the
spirit of the constitutional amendments seeking to empower locally elected officials.

We analysed statutory provisions of Panchayat Acts in various States and spoke to several
sarpanchs and local bureaucrats to assess the extent of decentralisation of powers to
panchayats. It quickly became very clear to us that sarpanchs need to have administrative or
financial autonomy for meaningful decentralisation.

Gram panchayats remain fiscally dependent on grants (both discretionary and non-discretionary
grants) from the State and the Centre for everyday activities. Broadly, panchayats have three
main sources of funds — their own sources of revenue (local taxes, revenue from common
property resources, etc.), grants in aid from the Centre and State governments, and
discretionary or scheme-based funds. Their own sources of revenue (both tax and non-tax)
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constitute a tiny proportion of overall panchayat funds. For instance, in Telangana, less than a
quarter of a panchayat’s revenue comes from its own sources of revenue.

Further, access to discretionary grants for panchayats remains contingent on political and
bureaucratic connections.

Even when higher levels of government allocate funds to local governments, sarpanchs need
help accessing them. An inordinate delay in transferring approved funds to panchayat accounts
stalls local development. In Telangana, this has forced sarpanchs to use private funds for
panchayat activities to fulfil mandated targets and avoid public pressure. Delays in the
disbursement of funds by the local bureaucracy have led to pressure on sarpanchs leading
some to end their life.

There are also severe constraints on how panchayats can use the funds allocated to them. State
governments often impose spending limits on various expenditures through panchayat funds.
This could include quotidian activities such as purchasing posters of national icons,
refreshments for visiting dignitaries, or distributing sweets in a local school at national festivals.

Moreover, in almost all States, there is a system of double authorisation for spending panchayat
funds. Apart from sarpanchs, disbursal of payments requires bureaucratic concurrence. The
sarpanch and the panchayat secretary, who reports to the Block Development Officer (BDO),
must co-sign cheques issued for payments from panchayat funds.

State governments also bind local governments’ through the local bureaucracy. Approval for
public works projects often requires technical approval (from the engineering department) and
administrative approval from local officials of the rural development department, such as the
block development officer, a tedious process for sarpanchs that requires paying multiple visits to
government offices. It is also not unusual to find higher-level politicians and bureaucrats
intervening in selecting beneficiaries for government programmes and limiting the power of
sarpanchs further. We surveyed sarpanchs in Haryana’s Palwal district and found that they
spend a substantial amount of time visiting government offices and meeting local bureaucrats,
and waiting to be seen or heard. Sarpanchs reported that they need to be in the “good books” of
politicians and local bureaucrats if they wanted access to discretionary resources, timely
disbursement of funds, and be able to successfully execute any project or programme in their
village.

The ability of sarpanchs to exercise administrative control over local employees is also limited.
In many States, the recruitment of local functionaries reporting to the panchayat, such as village
watchmen or sweepers, is conducted at the district or block level. Often the sarpanch does not
even have the power to dismiss these local-level employees.

Unlike elected officials at other levels, sarpanchs can be dismissed while in office. Gram
Panchayat Acts in many States have empowered district-level bureaucrats, mostly district
Collectors, to act against sarpanchs for official misconduct. For instance, Section 37 of the
Telangana Gram Panchayat Act allows District Collectors to suspend and dismiss incumbent
ssarpanchs. On what grounds can Collectors act against sarpanchs? Apart from abuse of
power, embezzlement, or misconduct, the conditions include mere refusal to “carry out the
orders of the District Collector or Commissioner or Government for the proper working of the
concerned Gram Panchayat”.

This is not merely a legal provision. Across the country, there are regular instances of
bureaucrats deciding to dismiss sarpanchs from office. In Telangana, more than 100 sarpanchs
have been dismissed from office in recent years. In one such case, the official reason was a
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protest (by boycotting an official programme) against the denial of land for an electric substation.

The situation in Telangana is a reminder for State governments to re-examine the provisions of
their respective Gram Panchayat laws and consider greater devolution of funds, functions, and
functionaries to local governments. State-level politicians and government officials resist giving
sarpanchs power because they feel that sarpanchs will misuse funds allocated to a village. This
is a case of the pot calling the kettle black. India has limited decentralisation because if local
governments get genuine autonomy to allocate the monies, power will shift from the MLAs and
State government-controlled bureaucracy to the sarpanch.

(Assistance for overcoming suicidal thoughts is available on the State’s health helpline 104,
Tele-MANAS 14416 and Sneha’s suicide prevention helpline 044-24640050. Those in distress
could also seek help and counselling by calling helplines from this link.)

Pradeep Chhibber is Professor of Political Science at University of California, Berkeley; Pranav
Gupta is a PhD candidate at University of California, Berkeley
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Meghalaya, Nagaland and Tripura in the northeastern region of India will elect new Assemblies
in February. The Bharatiya Janata Party’s stakes are the highest as it seeks to retain power in
Tripura and continue to be a key partner of the main ruling entities in the other two States. The
BJP is in alliance with Chief Minister Conrad K. Sangma’s National People’s Party (NPP) in
Meghalaya and Chief Minister Neiphiu Rio’s Nationalist Democratic Progressive Party (NDPP) in
Nagaland. The Congress, once the main party in the northeast, is struggling, wiped out in
Nagaland, trying to stay afloat in Tripura, and raided by the Trinamool Congress (TMC) in
Meghalaya. Regional parties in the northeast tend to align with the ruling party at the Centre,
and the BJP has expanded its footprint in the region considerably in recent years. A BJP victory
in 2018 ended more than two decades of Left Front rule in Tripura. However, being in power has
not been easy; its first Chief Minister, Biplab Kumar Deb, was replaced with Manik Saha, a
dental surgeon, in 2022, an effort to reverse the decline in the party’s popularity. The emergence
of the Tipra Motha, a regional party that swept the Tripura Tribal Areas Autonomous District
Council polls in April 2021 has changed the dynamics in 20 Assembly seats in its area. A Left-
Congress alliance is also possible.

TMC leader and West Bengal Chief Minister Mamata Banerjee has been trying to gain a
foothold in the northeast, but with limited success. In Meghalaya, 12 Congress MLAs defected to
the TMC in 2021, but its stock has been depleting since. The TMC is viewed as a Bengali party
in the State, where regional sentiments are strong. The party has some patches of influence in
the Garo Hills of the State. In Nagaland, the BJP has announced a pre-poll alliance with its
current partner the NDPP; in Meghalaya, the BJP and NPP are not only contesting separately
but also calling each other names. Alliances in the State are usually forged after the elections.
The NPP is facing accusations of corruption, and is being overly influenced by Assam Chief
Minister Himanta Biswa Sarma, the BJP’s pointsman for the northeast. As usual, indigenous
groups in Nagaland have threatened to boycott the polls, pressing various demands. A demand
for the creation of Frontier Nagaland being raised by the Konyak Union, an apex tribal body is a
new flavour of the season. The BJP is likely to continue with its innovations in dealing with
regionalism while the Opposition’s capacity to sustain will be tested in these elections.
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The Supreme Court collegium has done well to push back against the Union government’s
attempts to block the appointment of some advocates as High Court judges. The three-member
collegium, which makes recommendations for High Court appointments, has reiterated its
decision to elevate lawyers Saurabh Kirpal to the Delhi High Court, R. John Sathyan to the
Madras High Court and Somasekhar Sundaresan to the Bombay High Court. As it dealt in detail
with the objections raised by the Centre in each individual case, the motives behind the
government’s ongoing contestation with the judiciary over appointments to constitutional courts
stand exposed. Communications between the collegium and the Centre offer a glimpse into the
untenable nature of the government’s objections to proposed appointees, making it abundantly
clear how badly the current regime wants to control judicial appointments. If the objection based
on a candidate’s sexual orientation smacks of a medieval-minded ideological bias, the effort to
stall the elevation of a couple of advocates based on their social media activity exposes a
mindset that sees appointments to the higher judiciary as a system of spoils meant for political
loyalists. As the collegium has pointed out, neither the sexual orientation of Mr. Kirpal nor the
airing of political views by the other two advocates will impinge on their suitability or integrity.

The government appears to think that potential candidates for judicial appointments should not
have political views of their own, or that a tendency to make their views or opinion known will
amount to a possible bias in their functioning as judges. Nothing can disprove this more than the
fact that there are other names — to which the government seems to have no objections — that
are closely associated with political parties. Indeed, one can say that the history of judicial
appointments is replete with instances of government law officers, who invariably enjoy the
confidence of the political leadership at the Centre or the States, and lawyers who represent
political leaders being offered positions on both the Supreme Court and High Court Benches.
The objection based on sexual orientation is particularly appalling, as it is contrary to the
constitutional position against discrimination based on sex or sexual preferences. The viewpoint
that the collegium system of appointments is flawed as it is opaque and tends to reduce the
zone of consideration is valid. However, the manner in which the current regime is seeking to
filter out candidates who, it suspects, may not further its political agenda will surely give the
impression that allowing any sort of government interference will pose a threat to judicial
independence.

https://www.thehindu.com/news/national/supreme-court-collegium-firm-on-appointing-gay-lawyer-saurabh-kirpal-as-high-court-judge/article66408634.ece
https://www.thehindu.com/news/national/sharing-news-article-critical-of-pm-cannot-make-advocate-unsuitable-for-judgeship-says-sc-collegium/article66409839.ece
https://www.thehindu.com/news/national/sharing-news-article-critical-of-pm-cannot-make-advocate-unsuitable-for-judgeship-says-sc-collegium/article66409839.ece
https://www.thehindu.com/news/national/supreme-court-collegium-backs-right-to-free-speech-of-lawyer-recommended-for-bombay-high-court-judgeship/article66409377.ece
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At the Raj Bhavan in Mumbai | Photo Credit: FILE PHOTO: PRASHANT NAKWE

The Governors are once again becoming public spectacles in many States, as seen in Punjab,
Maharashtra, Kerala, Tamil Nadu, Telangana, West Bengal, Jharkhand, Delhi, and in a few
others earlier. Three issues stand out in their grandstanding with the elected governments in the
States in question.

First, these are States where non-Bharatiya Janata Party (BJP) governments are in power.
Second, the contrarian interventions of Governors are in the name of the supposed powers of
the Union or constitutional rectitude. And third, their disagreements spill out in the open, to the
media, reinforcing a political divide. Recently, the Governor of Tamil Nadu, R.N. Ravi, seems to
have opened another front, i.e., defining the idea of Indian nationalism and imparting lessons to
Tamil people. Fortunately, there are a few Governors, even under non-BJP regimes in States,
who have shown the sagacity of sorting out issues with their respective governments without
attempting to muddy the waters.

While there have been endless arguments on whether the Governor enjoys discretionary
authority or not — and if he does, under what constitutional and legal provisions — they may not
be able to clinch the argument on an issue as they do not necessarily rule out the contrarian
stances. One of the examples of populist posturing is to play the blame game and accuse the
other party of doing the same when it was in power. While such charges may be factually correct
or close to the charge, bad precedents may not be good examples to imitate. These charges
also do not take into account the great churning that the Indian polity has undergone over the
years and the challenges that institutions confront to remain abreast with them.

The arena of the relative autonomy of States underwent a decisive turn from the late 1980s
without formally altering the constitutional frame very much. This transformation was manifest in
the rise of new political parties with their focus on States, liberalisation of the economy, and
greater devolution of economic responsibility to the States. States were made to realise that they
could not pass on this responsibility somewhere else.

This shift of power and responsibility was also reflected in policy measures such as the 73rd and
74th Amendments to the Constitution authorising local governance, inclusion and devolution of
powers; reforms initiated by P.V. Narasimha Rao-Manmohan Singh team on the economy; and
judicial verdicts such as the Bommai case that mandated that the invocation of President’s rule

https://www.thehindu.com/news/national/federalism-the-office-of-the-governor-in-india/article65882166.ece
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in States called for wider political consensus.

Admittedly, the relative autonomy of States has enhanced their presence as well as
responsibilities. This enhanced role of the States does not in any way challenge Union powers,
but generally tends to complement and supplement the new challenges and opportunities that it
faces. The fears of centripetal tendencies that marked the early years of Independence no more
hold good as far as the broad expanses of India are concerned. Atal Bihari Vajpayee detected
this shift early and made a remarkable attempt at coalition building (1999-2004) that reflected
much sensitivity to the new role that States were called upon to play.

This initiative was also an acceptance of strong regional leaderships in general and regional
parties in particular. Strong States were not seen as an affront to national unity but the latter
itself was conceptualised as being forged through robust regional bonds. In fact, Vajpayee’s
political initiative jolted the Congress party from its focus on a centralised polity predisposing it to
pre-poll coalitions at its Pachmarhi (1998) and later Shimla conclaves.

While the rise of the BJP and its shift to Hindutva as its ideological plank from 2014 onwards
have affected the re-articulation of Indian federalism, the groundswell that led to the appreciation
of State autonomy continues to persist even today. Sound reasoning iterates, loud and clear,
that States cannot be cordoned off within the boundaries of the fiat of the Centre any longer.

Given the metamorphosis of politics that India has registered, State leadership, be it of the ruling
party in the Centre or regional parties, is invariably called upon to assume greater initiative and
responsibility. Its performance has a bearing not merely on the States concerned but on the
nation as a whole. State-based initiatives have a cascading impact on the neighbouring States
as well. If a regional party has performed well, the Centre should try and outshine it by promising
to do better. Interestingly, India’s constitutional frame — and particularly its interpretation by the
judiciary hitherto — has been in synchrony with this shift in the political arena.

In the changed context, Governors assuming that they know better than elected State leadership
goes against a reality check, and may not even serve the interests of the ruling party at the
Centre. If they invoke constitutional provisions in defence of their actions, such a reading often
turns out to be a shibboleth.

While the constitutional reasoning that resulted in the institution of Governor in India may still
hold good today, it calls for a re-orientation. As the constitutional head of the State, there are
innumerable concerns, particularly the Directive Principles of State policy, that could be the
frame of conversation of the Governor with his government. Such a conversation, however,
needs to be in the form of an engagement with his government and the State legislature rather
than meant to project him as an independent power centre. The changed context also calls for
listening to and closely following public voices and deliberated reasoning in the State and
elsewhere rather than harping on constitutional status. Moreover, as a link between his State
and the Centre, a Governor brings the wider concerns and promises of the State to the attention
of the Centre as well as the public at large, which partisan politics may tend to sidestep.

Editorial | Lines and roles: On Governors

To be in tune with these demands, Governors should not merely have their ear to the ground but
also be attuned to the embedded idea of the common good manifest in its institutions and public
culture. In a country such as India it is not difficult to find such persons. It is handy to have in
these positions elderly politicians who are surplus in the ruling dispensation or retired
bureaucrats and public personnel who are subservient to their political masters. Although
criticised for some of his administrative preferences and political views, one Governor who I can

https://www.thehindu.com/opinion/editorial/lines-and-roles-the-hindu-editorial-on-governors/article65184157.ece
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recall who measured up to the mark in the changed context was T.N. Chaturvedi, Governor of
Karnataka (2002-07), during a difficult period of change of governments both in the State as well
as at the Centre.

Valerian Rodrigues is a former professor at Mangalore University and Jawaharlal Nehru
University
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‘The Constitution does not define ‘people’. Its concern is about citizens’ | Photo Credit: Getty
Images/iStockphoto

The raging controversy over the very meaning of ‘We the People’, after the speech made by the
Vice-President of India and Chairman, Rajya Sabha, Jagdeep Dhankhar at the 83rd all India
conference of presiding officers’ in Jaipur, Rajasthan, on January 11, needs a closer look. With
its particular reference to the judiciary, Mr. Dhankhar’s speech was of the view that ‘We the
People’ essentially gives primacy to elected members of Parliament and the State legislatures.

The Speaker of Lok Sabha supported Mr. Dhankar’s view that the separation of powers (as
enshrined in the Constitution) gives this primacy. Expatiating on this theme, Mr. Dhankhar
implied that the separation of powers does not equate the three pillars of democracy:
Parliament, judiciary and the executive. In his view (although he did not explicitly say this), as
the judiciary and the executive are appointed and not elected directly by the people, they are
inferior.

Let us first sort out the meaning of ‘We the People’. The Constitution does not define ‘people’. Its
concern is about citizens and not any group or a particular institution. There are people in the
judiciary, in the executive and in most other constitutional institutions. There are also those in
the military, the police, public enterprise and the vast private enterprise. They are all people no
less. To identify representatives in the legislature to be the sole representatives of the people is
a travesty. Apart from being enshrined in the Constitution, the theory of a separation of powers
is basic to any democratic society, more than the letter of the Constitution. It is a case of
staggering irony that over seven decades after Independence, the Indian nation is being subject
to a re-education of what the essence of democracy is, from a person who as Governor, caused
innumerable problems for the elected government of West Bengal.

Since the issue of primacy of Parliament along with the judiciary and the executive came into the
discussion, let us look at two countries with which Indians are familiar. In the United States, the
President has the power to appoint judges, although this should be endorsed by Congress. But
the President is directly elected by the people and has prerogatives in several issues which do
not apply to a parliamentary democracy. The Prime Minister-in-cabinet does not have the
powers of the U.S. President. And hence the possibility of a judicial review to check the

https://www.thehindu.com/news/national/dhankar-says-sovereignty-of-parliament-cannot-be-compromised-rakes-up-njac-bill-again/article66364347.ece
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suitability or otherwise of the candidates nominated.

In the case of the United Kingdom, it is run by time-honoured conventions and laws passed by
the House of Commons. It does not have a written Constitution which gives judicial review. But
strong conventions are in place in spite of the primacy of Parliament. Conventions in the United
Kingdom have an inviolable tradition. Laws can be changed, violated and repealed. Even in
Parliament, the Speaker of the House of Commons is elected, but becomes a non-party man,
choosing when to retire from office.

In India too, the first two Speakers, G.V. Mavalankar and M. Ananthasayanam Ayyangar and
later Neelam Sanjiva Reddy resigned from the ruling party to give the entire Parliament a sense
of impartiality in ensuring a proper place for minority parties. The point is that in the United
Kingdom, the House of Commons retains the Speaker if he continues to hold office. This, alas,
does not happen in India, in spite of the first two Speakers of the Lok Sabha having tried to set a
convention. This lack of convention has drastically affected the running of Parliament. The
reluctance to honour conventions made our laws and Constitution strive for greater specificity,
often leading to quibbling in language and meaning.

Democracies cannot be run only by the laws passed in representative Assemblies. They need
conventions. B.R. Ambedkar realised that Orientals cannot be trusted with conventions. Unless
conventions are solidified into constituent laws and bound by strong threads, institutions may
even be destroyed, endangering the very purpose of a Constitution protecting the citizen.
Indeed, there is a price to be paid converting conventions into law and B.R. Ambedkar knew it.
Today’s onslaught on the judiciary is aimed at a powerful constitutional authority which is, by
and large, refusing to deviate from its constitutional responsibilities. The fate of the Election
Commission of India, independent investigating agencies and the civil service and police are a
classic example of a dereliction of constitutional and other legal responsibilities.

The basic structure of the Indian Constitution, as recognised by the Supreme Court of India, is to
be protected by it, in spite of any over-reach by the legislature. We can take the case of the
executive in relation to government. Mr. Dhankhar, when he was Governor and his ruling party
appointed colleagues, over-rode State legislatures with impunity, by not approving Bills or
delaying them causing them to lapse into nullity. Where is the power of the people as
represented by the legislature?

There is a virtual war in the country now between elected governments in States and the
Governors appointed by the Centre, which has brought into focus the question whether we need
the institution of Governors in the first place. The Constitution does not intend Governors to be
subordinates to the central government or even as detractors of the legitimacy of States. The
dangerous portent now is that the Centre consciously feels that it is superior to the States and
their Governors are its proxies. This goes against the very dignity of the people of a State as
inferior to a higher power outside their State, the constitutional validity of which rightly needs the
judiciary as the final judge.

In other words, the separation of powers acceptable to the Centre is not applied to the States,
where an appointed Governor can defy not only the legislature but also the elected government.
Apparently, members of the ruling party members are pushing for greater centralisation not only
within constitutional institutions at the Centre but also in States which are ruled by parties other
than the national ruling party.

When there is a ruling party determined to dominate States both explicitly and in stealth, there
will be strife and conflict endangering the very process of governance. Instead of chipping away
at a Constitution framed by the best minds of the Independence movement generation, it will be
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more honest (sic) to go for a Constituent Assembly and seek a more totalitarian state — far from
the ideals of democracy enshrined in the Constitution. If the people of India accept such
devastating change, so be it. The determination with which the ruling party is approaching the
majority in the country will only usher in divisive conflicts between religions, States and regions.
Sadly, India will be just another Russia, China or Turkey.

Sudarsanam Padam is a political scientist and former SAIL Professor of Public Enterprise at the
Administrative Staff College of India, Hyderabad

COMMents

SHARE

constitution / democracy

BACK TO TOP

Comments have to be in English, and in full sentences. They cannot be abusive or personal.
Please abide by our community guidelines for posting your comments.

We have migrated to a new commenting platform. If you are already a registered user of The
Hindu and logged in, you may continue to engage with our articles. If you do not have an
account please register and login to post comments. Users can access their older comments by
logging into their accounts on Vuukle.

END
Downloaded from crackIAS.com

© Zuccess App by crackIAS.com

https://www.thehindu.com/tag/1353-1349/
https://www.thehindu.com/tag/1353-1349/
https://www.thehindu.com/tag/1421-1420-1349/
/termsofuse/
/termsofuse/

